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Court of Appeals of the District of Columbia. 


No. 3646. 

Charles H. Evans, Appellant, 
vs. 

Margaret Mannix Neumann et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 36487. 

Charles H. Evans, Appellant, 
vs. 

Margaret Mannix Neumann, John Mannix, Fredericka 
Neumann, an Infant; George Neumann, an Infant; John 
Neumann, an Infant; Howard Mannix, an Infant, and The 
Washington Loan and Trust Company, Trustee, a Corporation, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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C. H. EVANS VS. MARGARET M. NEUMANN ET AL. 


1 Bill. 

Filed January 28, 1919. 

In the Supreme Court of the District of Columbia. Holding a Court 

of Equity. 

In Equity. 

No. 36487. 

Charles H. Evans, Plaintiff, 
vs. 

Margaret Mannix Neumann, John Mannix, Fredericka 
Neumann, an Infant; George Neumann, an Infant; John 
Neumann, an Infant; Howard Mannix, an Infant, and The 
Washington Loan and Trust Company, Trustee, a Corporation, 
Defendants. 

To the Honorable the Supreme Court of the District of Columbia, 
holding a Court of Equity: 

The Bill of Complaint of Charles H. Evans respectfully shows 
to the Court: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, is of full age, and files this bill in his own 
right, 

2. All of the natural defendants are citizens of the United States; 
the defendants Margaret Mannix Neumann and John Mannix are 
of full age, and are sued in their own right; the defendants 
Fredericka Neumann, George Neumann, John Neumann, and 
Howard Mannix are infants and are sued in their own right; the 
defendant The Washington Loan and Trust Company is a cor¬ 
poration of the District of Columbia and is sued as the person named 
as executor and trustee by an alleged last will and testament of one 
Ellen Allen Evans, deceased; the defendants Fredericka Neumann, 
George Neumann, John Neumann and Margaret Mannix Neumann 
are residents of the City of Washington, in the District of Columbia. 

The defendants Howard Mannix and John Mannix 'are 

2 residents of the City of Baltimore, in the State of Maryland. 
The defendant George Neumann is about twelve years of age; 

the defendant John Neumann is about five years of age; the defend¬ 
ant Fredericka Neumann is about eight years of age and the defend¬ 
ant Howard Mannix is about five years of age. 

3. Heretofore, to wit, on the ninth day of May, 1916, in con¬ 
sideration that the said plaintiff and one Ellen Allen were about to 
become united in matrimony, the said parties entered into a certain 
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written and signed ante-nuptial contract whereby and whereunder 
the said Ellen Allen agreed and promised to and with the said plain¬ 
tiff that he and she were to be the joint owners of all the property 
of the said Ellen Allen, with the right to the survivor to take the 
whole thereof. Thereafter in accordance with the agreement of the 
parties the said plaintiff and the said Ellen Allen became man and 
wife, and continued as such until, to wit, the 17th day of January, 
1919, upon which day the said Ellen Allen, then Ellen Allen Evans 
departed this life. 

4. The said Ellen Allen Evans left surviving her in addition to 
the said plaintiff, the defendants Margaret Mannix Neumann and 
John Neumann, daughter and son respectively, as her heirs-at-law 
and next of kin, and leaving also a paper writing purporting to be 
her last will and testament, in and by the terms of which said paper 
writing a piano is bequeathed unto the defendant Margaret Mannix 
Neumann, and the decedent's household furniture, jewelry and per¬ 
sonal effects unto the defendant John Mannix, and the residue unto 
the defendant Trust Company in trust for the benefit of the defend¬ 
ants Fredericka Neumann, George Neumann, John Neumann and 

Howard Mannix. 

3 5. The estate of said decedent consists of personal property 
of the value of about $3,000, and the following described 

real estate: Lot five (5) in square five hundred fifty (550), lot 
sixty-one (61) in square seven hundred forty-nine, (749), the east 
eighteen and 33/100 feet (18.33) of lot nine (9) in square four 
hundred forty-eight (448), lot two hundred twenty-two (222) in 
square one hundred thirty-two (132), lots seventeen and eighteen 
(17 and 18) in square fifty-two hundred six (5206) and lots twenty- 
nine and fortv-seven (29 and 47) in square four hundred forty-nine 
(449). 

6. No formal conveyance of said property or any interest in said 
property was ever made by said decedent to said plaintiff and plain¬ 
tiff is ail vised and believes, and therefore avers that he is entitled to 
have the said hereinbefore-described agreement specifically enforced 
and to a decree for, or conveyance of, said property. 

The premises considered, the said plaintiff prays: 

1. That the United States writ of Subpoena issue to the defendants, 
and each of them, commanding them, by a day certain, to be therein 
named, to appear herein and answer the exigencies of the petition; 
and if the said writ be returned by the Marshal “Not to be found" 
as to any of said defendants that process by publication be had, as 
authorized by law. 

2. That a guardian or guardians ad litem be appointed for the in¬ 
fant defendants herein. 

3. That he be decreed entitled to have the aforesaid agreement 
specifically enforced and that such decrees be passed and such con¬ 
veyances ordered as may be necessary for this purpose. 

4 4. That such receiver or receivers be appointed as may be 
necessary. 

5. And that he may have such other and further relief as the 
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nature of the case may require and to this Honorable Court seem 
meet and proper. 

C. H. EVANS. 

KING, SIMON & YOUNG, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiff. 


District of Columbia, To wit: 

Charles H. Evans, being first duly sworn according to law, deposes 
and says that he has read the foregoing Bill by him subscribed and 
knows the contents thereof; and that he verily believes that all of 
the allegations therein contained are true. 

CHAS. H. EVANS. 

Subscribed and sworn to before me this 22 day of January 1919. 
[seal.] NELL YE COHEN; 

Notary Public in and for the District of Colombia. 


Answer of The Washington Loan and Trust Company. 

Filed March 22, 1919. 

* 

The defendant, The Washington Loan and Trust Company, for 
answer to the Bill of Complaint filed herein, respectfully shows to 
the Court as follows: 

1. It admits the allegations contained in paragraph 1 of the Bill 
of Complaint. 

2. It admits the allegations contained in paragraph 2 of the Bill 

of Complaint. 

5 . 3. It denies upon information and belief the allegation in 

paragraph 3 of said Bill that the plaintiff and Ellen Allen 
entered into a written ante-nuptial contract whereby it was agreed 
that all of the property of the said Ellen Allen was to be jointly 
owned by her and the said plaintiff, with the right of the survivor 
to take the whole thereof. This defendant admits upon information 
and belief that the said Ellen Allen and the plaintiff became man 
and wife and continued as such until her death on the 17th day of 
January, 1919. 

4. This defendant admits all the allegations of paragraph 4 save 
it says that the piano was bequeathed to the son, John Mannix, and 
the household furniture, jewelry and personal effects to the defendant, 
Margaret Mannix Neumann. Reference is hereby made to said will 
for its full and complete terms. 

5. This defendant admits upon information and belief the 
allegations contained in paragraph 5 of said Bill of Complaint. 

6. Answering paragraph six this defendant says that it is informed 
and believes there was no formal or informal conveyance of the said 
property of the said Ellen Allen Evans or of any interest in the said 
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property to the plaintiff, and it denies that he is entitled to any 
interest in said property or to have specifically enforced the alleged 
agreement referred to in the said Bill of Complaint. 

And having fully answered, this defendant prays that it may be 
hence dismissed with its proper costs in this benalf incurred. 

THE WASHINGTON LOAN AND 
TRUST COMPANY, 

By ANDREW PARKER, Vice-President 

ARTHUR PETER, 

Atty. for the Wash. Loan & Trust Co. 

6 District of Columbia, ss: 

I, Andrew Parker, on oath say that I am the Vice-President of 
The Washington Loan and Trust Company, one of the defendants 
. in the above entitled cause, and its agent for the purpose of making 
this affidavit ; that I have read the aforegoing Answer by me sub¬ 
scribed in my said capacity and know the contents thereof; that the 
allegations therein set forth as of personal knowledge are true and 
those set forth upon information and belief, I believe to be true. 

ANDREW PARKER, 

Vice-President. 

Subscribed and sworn to before me this 20th day of March, A. D. 
1919. 

[seal.] HENRY S. WOOD, 

Notary Public. 

Answer of Margaret Mannix Neumann. 

Filed March 31, 1919. 

* * * * * * ♦ 

The defendant, Margaret Mannix Neumann, for answer to the Bill 
of Complaint filed herein, respectfully shows to the Court as follows: 

1. She admits the allegations contained in paragraph 1 of the Bill 
of Complaint. 

2. She admits the allegations contained in paragraph 2 of the Bill 
of Complaint. 

3. She denies the allegation in paragraph 3 of said Bill that the 
plaintiff and Ellen Allen entered into a written ante-nuptial con¬ 
tract whereby it was agreed that all of the property of the said Ellen 

Allen was to be jointly owned by her and the said plaintiff, 

7 with the right of the survivor to take the whole thereof. 

Dfendant admits that the said Ellen Allen and the plaintiff 

became man and wife and continued as such until her death, on 
the 17th day of January, 1919. 

4. Defendant admits the allegations contained in paragraph 4 
of said Bill of Complaint, except the allegation that the said last will 
and testament referred to therein bequeathed the piano to Margaret 
Mannix Neumann and the household furniture, jewelry and per¬ 
sonal effects to the defendant, John Mannix; defendant says that by 
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said last will and testament the piano was bequeathed to John Mannix 
and the household furniture, jewelry and personal effects were be¬ 
queathed to defendant, Margaret Mannix Neumann. 

5. Defendant admits the allegations contained in paragraph 5 of 
said Bill of Complaint in reference to real estate left by Ellen Allen 
Evans, but is informed and believes and, therefore, avers that besides 
the personal property referred to in said paragraph, there was a sub¬ 
stantial sum of money in the possession of the said Ellen Allen Evans 
at the time of her death which was appropriated by the said plaintiff 
to his own use. 

6. Defendant admits that there was no convevance of the said 
property of the said Ellen Allen Evans or any interest in said 
property to the plaintiff, but she denies that he is entitled to any 
interest in said property or to have specifically enforced the alleged 
agreement referred to in the said Bill of Complaint. 

And having fully answered, defendant prays that she may be 
hence dismissed with her proper costs in this behalf incurred. 

8 MARGARET MANNIX NEUMANN. 
HENRY I. QUINN, 

A tty. for Defendant. 

District of Columbia, ss: 

Margaret Mannix Neumann, being first duly sworn according to 
law, deposes and says that she has read the foregoing answer by her 
subscribed and knows the contents thereof; that the matters and 
things therein stated as of her own personal knowledge are true and 
those stated upon information and belief she believes to be true. 

MARGARET MANNIX NEUMANN. 

Subscribed and sworn to before me this 27th day of March, A. D., 
1919. 

[seal.] D. FULTON HARRIS, 

Notary Public, D. C. 

Answer of John Mannix. 

Filed April 11, 1919. 

****** * 

The defendant, John Mannix, for answer to the Bill of Complaint 
filed herein, respectfully shows to the Court as follows: 

1. He admits the allegations contained in paragraph 1 of the Bill 
of Complaint. 

2. He admits the allegations contained in paragraph 2 of the Bill 
of Complaint. 

3. He denies the allegation in paragraph 3 of said Bill that the 
plaintiff and Ellen Allen entered into a written ante-nuptial con¬ 
tract whereby it was agreed that all of the property of the said 

9 Ellen Allen was to be jointly owned by her and the said plain¬ 
tiff, with the right of the survivor to take the whole thereof. 

Defendant admits that the said Ellen Allen and the plaintiff became 
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man and wife and continued as such until her death, on the 17th day 
of January, 1919. 

4. Defendant admits the allegations contained in paragraph 4 of 
said Bill of Complaint, except the allegation that the said last will 
and testament referred to therein bequeathed the piano to Margaret 
Mannix Neumann and the household furniture, jewelry and personal 
effects to the defendant, John Mannix; defendant says that by said 
last will and testament the piano was bequeathed to John Mannix and 
the household furniture, jewelry and personal effects were bequeathed 
to defendant, Margaret Mannix Neumann. 

5. Defendant admits the allegations contained in paragraph 5 of 
said Bill of Complaint in reference to real estate left by Ellen Allen 
Evans, but is informed and believes and, therefore, avers that be¬ 
sides the personal property referred to in said paragraph, there was 
a substantial sum of money in the possession of the said Ellen Allen 
Evans at the time of her death which was appropriated by the said 
plaintiff to his own use. 

6. Defendant admits that there was no formal conveyance of the 
said property of the said Ellen Allen Evans or any interest in the 
said property to the plaintiff, but he denies that he is entitled to any 
interest in said property or to have specifically enforced the alleged 
agreement referred to in the said Bill of Complaint. 

And having fully answered, defendant prays that he may be hence 

dismissed with his proper costs in this behalf incurred. 

10 JOHN MANNIX. 

HENRY 1. QUINN, Atty. for Defendant. 

State of Maryland, 

City of Baltimore, ss: 

John Mannix, being first duly sworn according to law, deposes 
and says that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his own personal knowledge are true and those stated 
upon information and belief he believes to be true. 

JOHN MANNIX. 

Subscribed and sworn to before me this 31st day of March, A. D., 
1919. 

[seal.] MARGARET A. PRENDERGAST, 

Notary Public, Baltimore, Md. 

Answer and Report of George C. Shinn, Guardian ad Litem. 

Filed September 21, 1920. 

****** * 

The answer and report of George C. Shinn, guardian ad litem of 
Fredericka Newman, George Newman, John Newman and Howard 
Mannix, respectfully shows to the Court: 

1. That the defendants, Fredericka Newman, George Newman and 
John Newman are children of the defendant, Margaret Mannix New- 
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man, and reside with their mother at No. 605 H Street, Northwest, 
Washington, D. C., and the infant defendant, Howard Mannix, is 
the son of John Mannix, residing, as your guardian is informed, at 
No. 303 North Central Avenue, Baltimore, Maryland; that 

11 said infant parties have been duly served with process. 

2. Your guardian has investigated the facts and circum¬ 
stances surrounding the making of the alleged agreement between 
the plaintiff, Charles H. Evans, and Ellen Allen Evans, deceased, 
as set forth in paragraph 3 of the bill of complaint, and upon 
information and belief he avers that no such agreement as set forth 
in said paragraph 3 was entered into between the plaintiff and the 
said deceased, and this guardian therefore suggests that strict proof 
of any such understanding and agreement be required of the plaintiff. 

Your guardian prays that there may be saved and reserved all 
benefit of objection and exception to the many imperfections and 
insufficiencies of the matters and things set forth in said paragraph 
3 of the plaintiff’s bill of complaint the same as though there had 
been filed on behalf of said minor children a motion to strike out 
said paragraph 3 or the legal sufficiency thereof otherwise tested be¬ 
fore answer. 

3. That the last will and testament referred to in paragraph 4 
of plaintiff’s bill of complaint has, since the filing of the bill of 
complaint, been duly admitted to probate and record by decree of 
this honorable Court in Administration Cause No. 25,474, entitled 
Estate of Ellen Allen Evans, Deceased, reference to which is hereby 
made. 

Your guardian further advises the Court that under and by virtue 
of the said last will and testament of Ellen Allen Evans, dated 
August 2, 1918, hereinbefore referred to, all of the property, real, 
personal and mixed, except a piano, household furniture, jewelry 
and personal effects, was devised and bequeathed to the Washington 
Loan & Trust Company, in trust for the benefit of the infant 

12 defendants to these proceedings, Fredericka Newman, George 
Newman, John Newman and Howard Mannix, the terms 

and conditions of said trust being more at length set forth in said 
last will and testament, reference to which is hereby made. 

4. This guardian, further answering said bill of complaint, says 
that the infant parties hereto, Fredericka Newman, George Newman, 
John Newman and Howard Mannix, are minors unable to make 
proper answer in their own behalf, and their interests are respectfully 
submitted to the care of this honorable Court. 

GEORGE C. SHINN, 

Guardain ad Litem of Fredericka Newman, 

George Newman, John Newman, and Howard Mannix. 

District of Columbia, ss: 

George C. Shinn, being first duly sworn on oath, deposes and says 
that he has read the foregoing answer and report by him subscribed; 
that the facts stated therein of his personal knowledge are true 
and those stated on information and belief he believes to be true. 

GEORGE C. SHINN. 
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Subscribed and sworn to before me on this 21 day of Sept. A. D., 
1920. 

[SEAL.] EDWD. T. LEWIS, 

Notary Public, D. C. 

Final Decree. 

Filed January 7, 1921. 

* * * * , * * * 

13 This cause came on to be heard at this term of Court and 
upon consideration of the pleadings herein filed, and of the 

testimony taken in open court, and of the proceedings herein had, 
it is bv the Court this 7th day of January, A. D. 1921, 

Adjudged, ordered and decreed that the Bill of Complaint herein 
filed be and the same is hereby dismissed. 

And it is further adjudged, ordered and decreed that the defend¬ 
ants recover of the plaintiff their costs in this cause to be taxed by 
the Clerk and that the defendants have execution therefor as at law. 

And it is further ordered that the defendant The Washington 
Loan and Trust Company, Trustee of the Estate of Ellen Allen 
Evans, deceased, pay to George C. Shinn, guardian ad litem of the 
infant defendants in this cause, from the corpus of the said estate 
the sum of One hundred & fifty ($150) Dollars as compensation for 
services as guardian ad litem of the infant defendants in this cause. 

WENDELL P. STAFFORD, 

* Justice. 

From the foregoing decree the plaintiff in open Court notes an 
appeal to the Court of Appeals of the District of Columbia and the 
same is hereby allowed, and the bond for costs is hereby fixed at 
$100.00, and at two Thousand dollars ($2,000) if to operate as a 
supersedeas. 

WENDELL P. STAFFORD, 

Justice. 

Memoranda. 

January 28, 1921.—Appeal Bond approved and filed. 

14 February 7, 1921.—Time within which to submit State¬ 
ment of Evidence extended to and including March 15, 1921. 

March 7, 1921.—Statement of Evidence submitted. 

March 29, 1921.—Statement of Evidence signed and filed. 

Assignment of Error. 

Filed April 20, 1921. 

****** * 

The Court erred in dismissing the Bill of Complaint herein. 

KING, SIMON, YOUNG & 
KOENIGSBERGER, 
Attorneys for Plodntiff. 
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Designation of Record. 

Filed April 20, 1921. 

****** * 

The Clerk of the Court in making up the transcript of record on 
appeal in the above-entitled cause will include therein the following: 

1. The Bill of Complaint. 

2. The answers of the several defendants and of the guardian ad 
litem. 

3. The decree dismissing bill and appeal noted. 

4. Memorandum: Bond on appeal approved. 

5. Assignment of Error. 

6. This designation. KING, SIMON, YOUNG & 

KOENIGSBERGER, 

A ttorneys for Plaintiff 

15 Service of the foregoing designation of record and receipt 

of copy thereof acknowledged the 19 day of April 1921. 

HENRY I. QUINN, 

Attorney for Defendants Neumann & Mannix. 

ARTHUR PETER, 

Per D. SABIN, 

Attorney for Defendants. 
GEORGE C. SHINN, 

Guardian ad Litem. 

'Additional Assignment of Error. 

Filed May 13, 1921. 

****** * 

2. The Court erred in excluding the testimony of the plaintiff as 
to the facts and circumstances existing at and prior to the time of 
the marriage of the plaintiff and Ellen Allen Evans, as appears by 
the Bill of Exceptions. 

3. The Court erred in excluding the testimony of the plaintiff as 
to the signature of the said Ellen Allen Evans to the contract sued 
on, as appears by the Bill of Exceptions. 

4 The Court erred in excluding the testimony of the witnesses 
Harry Leo Shugrue and Blanche Parker as to declarations and state¬ 
ments of Ellen Allen Evans, as appears bv the Bill of Exceptions. 

KING, SIMON, YOUNG & 
KOENIGSBERGER, 

A ttorneys for Plaintiff. 

16 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia. s$: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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15. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 36487 in Equity, wherein Charles 
H. Evans is Plaintiff and Margaret Mannix Neumann et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

Tn testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of May, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, Clerk. 

E. W. 

17 In the Supreme Court of the District of Columbia, Holding 

a Court of Equity. 

Equity. #36487. 

Charles H. Evans 
vs. 

Margaret M. Neumann et al. 

Be it remembered That the above-entitled cause came on for trial 
before Mr. Justice Stafford, on the 16th day of December, 1920. 

Lawrence Koenigsberger, Esq., of the firm of King, Simon, Young 
& Koenigsberger, appeared for the plaintiff; Arthur Peter, Esq., 
appeared for the defendant The Washington Loan and Trust Com¬ 
pany; Henry I. Quinn, Esq., appeared for the defendants Margaret 
Mannix Neumann and John Mannix Neumann, and the infant de¬ 
fendants; and George C. Shinn, Esq., guardian ad litem of the infant 
defendants, appeared in proper person. 

And thereupon, to maintain the issues on his part joined, the 
plaintiff himself, being first duly sworn according to law, gave testi¬ 
mony in substance as follows: 

My name is Charles H. Evans, and T am the plaintiff in this case; 
my wife’s name was Ellen Allen Evans; before I married her, her 
name was Ellen Allen; 1 married her in November, 1916, I think 
it was, just exactly what date it was has gone at the moment ; I first 
met Mrs. Allen in 1914, accidentally at one of her properties; I was 
taking her to one of her properties, 205 R Street, about nine o’clock 
or eight o’clock in the evening; I brought her home in my horse and 
buggy on my way down Sixth Street; at the time she claimed to be 
about 48 years of age; 

Q. When was the marriage first mentioned between you and her? 

Mr. Peter: May it please the Court, if this is a transaction, as 
obviously it is, between the witness and the decedent, we must 
object on the ground of her death. 

Mr. Koenigsberger: Tf your Honor please, marriage is what might 
be called a collateral transaction. I want to show the surrounding 
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circumstances which led up to the making of this contract. Now, 
I am not trying to prove the marriage by any declaration of the 
deceased person. I am going to prove the contract by the contract 
itself. 

18 The Court: Is the marriage disputed? 

Mr. Peter: It is not disputed, hut we would like specific 
evidence of the marriage. 

The Court: Is that called for in the answer? 

Mr. Koenigsberger: It is not. 

Mr. Peter: I do not know that it is, may it please Your Honor. 
We have no definite knowledge as to the marriage. We notice that 
the witness himself has been a little indefinite as to the date. Have 
you a certified copy? 

Mr. Koenigsberger: No, Mr. Peter, but I have your answer in 
which you admit upon information and belief that the said Ellen 
Allen and the plaintiff became man and wife and continued as such 
until her death on the 17th day of January, 1919. 

Mr. Peter: If the inquiry of the witness is merely directed to 
prove the marriage, T will withdraw my objection; but it looked 
to me at the time I objected as if the man was going to prove some 
contract l>etween them in consideration of marriage; and I think if 
the question is turned to it will be seen that it is so. 

Mr. Koenigsberger: My question, as I recall it was When was 
marriage first discussed? 

Mr, Peter: What is the relevancy of that? 

The Court: It does not make any difference when it was first 
discussed. 

Mr. Koenigsberger: I want to get the whole story. 

The Court: The whole story is what they objected to and what T 
will be bound to exclude under the statute. You may have an ex¬ 
ception. 

Further testifying, the witness said: 

I first met Mrs. Allen some two years before I married her, and 
1 associated with her I suppose a year and a half before I married 
her; 

Q. At the time that marriage was first talked of between you 
were vou in business? A. Yes, sir. 

19 To the foregoing question the defendant The Washington 
Loan and Trust Company, by its attorney, objected and asked 

that the question and answer be stricken out, upon the ground that 
the question assumed that marriage was talked of between them, that 
the contracts sets forth no consideration, that the bill of complaint 
apparently proceeds upon the theory that she made this contract on 
consideration of his marrying her and that these matters cannot be 
proved by this witness. 

Mr. Peter: What is the relevancy of it? 

Mr. Koenigsberger: The relevancy of course, is to show the con¬ 
sideration for the contract. 

Mr. Shinn: May it please the Court, I represent the minor 
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children who are unable to make answer in their own behalf. I have 
not admitted anything in this bill, and I think we have a right to 
demand strict proof of the marriage. We insist upon it. 

The Court: Then his statement that he married the decedent may 
be stricken out because that would have to be proved as far as they 
are concerned. J do not think that you can show any conversation 
between them about getting married. 

Mr. Koenigsberger: My question was not and is not an effort to 
show conversation. My question was, was he in business at the time 
the marriage was first discussed. I should like a ruling on that. 

Mr. Peter: That assumes a discussion of that marriage. 

The Court: 1 exclude it. 

At the time of the death of the woman who went by the name of 
Ellen Allen Evans I thought she and I were living together as man 
and wife; we lived at 1136 Sixth Street for nearly three years. I 
held her out as my wife during all that time; I first began to live 
with Mrs. Allen as husband and wife in October 1916; that relation¬ 
ship continued until her death; at the time I was a resident of 
Washington, living at 1136 Sixth Street, where she died; 

20 Q. 1 will ask you whose signature appears on that paper 

[indicating plaintiff’s exhibit No. 1]. A. My wife’s signature. 


Mr. Peter: One moment, May it please your Honor; on my ex¬ 
amination of the authorities they seem to be divided as to whether 
the witness is permitted under similar sections to testify as to hand¬ 
writing. Therefore, in order to keep this record clear, I think I will 
make no objection to the testimony specifically identifying her 
handwriting and nothing else. 


The witness further testified: 
paper, which is mine. 


There is another signature on that 


Mr. Koenigsberger: 1 want to ask him whether his wife signed 
in his presence. 

The Court: I will exclude it. 

Mr. Koenigsberger: To reserve my rights I will ask the question. 

The Court: Well, I will treat the question as asked and the 
objection made, sustained, and exception noted if you wish to save the 
exception. 

Mr. Koenigsberger: I did yes. 


By Mr. Koenigsberger: 


Q. Did your wife sign that contract in your presence? 

The Court: I say we will treat the question as asked. 

Mr. Koenigsberger: I am talking to the Stenographer. I want 
the Stenographer to get it. 

The Court: All right. 

Mr. Shinn : Note an objection. 

Mr. Koenigsberger: And it is excluded by the Court. 
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By Mr. Koenigsberger: 

Q. Did you sign that contract ? This contract purports to be dated 
the 9th day of May. 

Mr. Peter: I object to Counsel speaking of it as a contract, may 
it please your Honor. Let him speak of it as a paper. 

By Mr. Koenigsberger: 

21 Q. Yes. This paper purports to have been signed on the 
9th day of May, 1916. Was that contract signed on that 

dav? 

Mr. Peter: Objected to. 

The Witness: Yes, sir. 

The Court: That will be excluded. 

Q. Was that contract signed by you on that day? 

Mr. Peter: Objected to. 

The Court: That will be excluded. 

Mr. Koenigsberger: May I have an exception? 

The Court: An exception will be noted. 

Thereupon Mr. Koenigsberger offered the paper in evidence. 

Mr. Peter: May it please your Honor, the objections that I have 
to make go to the very merits of the entire action. Since we have no 
jury present may it not be possible for Your Honor to reserve the 
question as to the admissibility of that paper, my theory of it being 
that it is not a contract, or, if it be a contract, is so indefinite, that 
no Court could give specific performance of it, which is the action 
in this case, or damages for the breach of it. I would suggest to 
your Honor that that, question be held, except 1 do not want to 
waive my rights or refrain from objecting, because I do not consider 
it a contract and therefore not admissible under the pleadings in this 
case to prove a contract between the parties. 

The Court: Well I suppose there will be no difficulty about taking 
that course, if there is no other evidence to be offered. 

22 The Witness resumed: At the time Mrs. Allen and I first 
assumed the relationship of husband and wife I was in 

business for myself. After Mrs. Allen and I assumed the relation¬ 
ship of husband and wife I sold it out. 

Q. Why? 

To the foregoing question Mr. Shinn objected, and the Court sus¬ 
tained the objection, to which action of the court, the plaintiff, by 
his attorney, then and there duly excepted. 

After I disposed of my business T occupied my time in fixing her 
properties. She owned five properties, in very bad shape. 

Q. What sort of services did you render in connection with your 
wife’s properties? A. Well, her houses, some of them, were in very 
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bad shape. One of them was out of repair for a year. It had not 
doors, lights, plumbing, yard, nor nothing. It had been out of 
commission for a year; and I went there, put doors in it, every 
light into it, all fences, plumbing, and everything. Of course, I 
would have a plumber fix that up; and it had been rented before 
I got through with it—painted it through and through. That taken 
me about a month and a half by myself, to make post holes all 
through a big yard. Then another house on Oregon Avenue, T 
painted that inside, all the fence, all the way around it, 85 feet one 
way, 22 feet another way, 45 another way, post holes, fence and all, 
back porch, 75 pounds of white lead into it, all myself, taking con¬ 
siderable time. So there was plenty of work for me to do. And the 
place that I am at, there living now, 1136, I painted every part of 
that backwards and forwards, put all the yards and everything into 
it; and almost every property we had I got work on. Of course, it 
was out of condition because she was a woman who did not have no¬ 
body to look after it when she hired somebody to go there. 

Thereupon the defendants conceded the date of the death of Ellen 
Allen Evans as having taken place on the 17th day of January, 
1919. 

23 And thereupon, further to maintain the issues on his part 

joined, the plaintiff called as a witness Edward E. Swan, 
who, being first duly sworn according to law, gave testimony on 
direct examination in substance as follows: 

I am a banker and am Assistant Treasurer of the American 
Security and Trust Company; I knew Ellen Allen; she had an 
account in the Home Savings Bank, which is now a branch of the 
American Security and Trust Company; I am here in response to a 
subpoena which directs me to bring with me all papers of whatever 
nature which are in that Bank bearing the signature of Ellen Allen; 
I have those papers; the witness thereupon handed the papers to Mr. 
Koenigsberger and identified a signature card of the Home Savings 
Bank; I have been engaged in banking since 1905, and in the course 
of my business it is necessary for me to have some knowledge of the 
authenticity of signatures; I believe I have such knowledge. 

Mr. Peter: We will concede that his experience has been such as 
to qualify him thoroughly in respect to this particular signature. 

Q. Have you ever seen Mrs. Allen sign her name to any paper? 
A. I have. 

I am sufficiently acquainted with her signature to be able to 
identify it if I saw it; that is her signature; [indicating signature 
card marked plaintiff’s exhibit #1A.] 

Thereupon Mr. Koenigsberger handed the witness fifteen receeipts 
from Ellen Allen to the Home Savings Bank and asked him whether 
the signatures appearing thereon are the signatures of Ellen Allen. 

The Witness: In my opinion they are her signatures. The bank 
paid out money on the faith of those signatures. 


16 C. H. EVANS VS. MARGARET M. NEUMANN ET AL. 

Thereupon Mr. Koenigsberger handed the witness three checks 
purporting to have been signed by Ellen Allen, and asked the witness 
whether that was the signature of Ellen Allen. 

A. In my opinion it is the signature of Ellen Allen. 

24 Thereupon Mr. Koenigsberger handed the witness plain¬ 
tiff’s exhibit No. 1 and asked him whether he had compared 

the signature on that exhibit with those checks and receipts as to 
which he had just testified. A. I have. 

In my opinion the signature on that exhibit is the genuine sig¬ 
nature of Ellen Allen. 

On Cross Examination the witness gave testimony in substance as 
follows: 

I have no doubts about the genuineness of it; 

On redirect examination the witness gave testimonv in substance 
as follows: 

I made a microscopic examination of that signature; 

Q. Can you tell us in just a few words what elements are taken into 
consideration in determining whether the signature is genuine? A. 
Well, every person whose writing I have examined has certain 
characteristics that they usually follow, such as shading, the pressure 
on the pen, of course, different points of writing, and periods at 
certain points, crossing of t’s, dotting of i’s, and the way they bring 
their lines from one point to another in the writing. 

On recross examination the witness gave testimony in substance 
as follows: 

Mr. Shinn handed the witness a paper and asked the witness 
whether a signature on the same looked like the signature of Ellen 
Allen, and the witness replied that he did not believe she wrote that; 
the paper was marked for identification Id.-A. There is no marked 
difference between the signatures on the check dated May *28, 190.1 
and plaintiff’s exhibit #1; there is some difference; it does not mean 
anything to me that this apparently is written at different angles; 
it does not mean anything to me that all of her signatures apparently 
are written at a different angle from the signature on the paper in 
question. 

And thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness Harry Leo Shughrue, who, being 
first duly sworn according to law, gave testimony on direct 

25 examination in substance as follows: 

I am acquainted with Mr. Charles H. Evans, the plaintiff in this 
case; 

Q. Were you during her lifetime acquainted with Ellen Allen, 
afterwards Ellen Allen Evans? A. Yes, sir; I lived there about a 
year or year and a half. 
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I lived there about a year or a year and a half, at 1136 6th Street; 

I judge it has been over a year I left there now; that would be about 
during 1919; at that time Mr. Evans and Ellen Allen were living 
together; during the time I was there their relation was that of 
husband and wife; as far as I knew of they lived in the same room; 

I was just a roomer; from all appearances to me they were husband 
and wife so far I knew of. 

Q. Was there anything ever said, and, if so, by -hom, in regard to 
any contract or agreement to which either Charles Evans or Ellen 
Evans was a party? 

Mr. Peter: May it please Your Honor, if this is an effort to prove 
a contract, as according to the bill of complaint it must be, in con¬ 
sideration of marriage, the statute of frauds would prevent any oral 
evidence as to the promise. The statute of frauds has been somewhat 
modified by our Code, 1 think it is Section 1117, so that the con¬ 
sideration can be orally shown; but the promise is still within the 
statute of frauds. Therefore, I think the witness’ testimony should 
be strictly limited to what may be shown under the provisions of 
that section; and I object to any promise, any effort, to prove any 
oral promise on the part of Ellen Allen. 

Mr. Koenigsberger: May I ask Mr. Peter whether he is object¬ 
ing to the question or to the answer which he thinks the witness is 
about to give. 

Mr. Peter: I am objecting to what the answer must be directed 
tow T ard getting, if it is material at all. 

26 The Court: Well, the question is objectionable for another 

reason. Counsel had probably better frame the question so 
that it will not be. The question does not ask for what Mr. or Mrs. 
Evans said, what anybody may have said on the subject. 

By Mr. Koenigsberger: 

Q. Was anything ever said by Mr. Evans or by Mrs. Evans, or by 
any third person in the presence of Mrs. Evans in regard to anv con¬ 
tract or agreement or disposition of property rights between Evans 
and Mrs. Evans. 

The Court: That may be excluded. 

Mr. Koenigsberger : 1 reserve an exception, if Your Honor please. 

The Court : The exception may be noted. 

Mr. Koenigsberger: May I ask your Honor the basis for the ex¬ 
clusion ? 

The Court: There are so many objections to that question that 
I do not think that I will go into it. 

Thereupon Mr. Koenigsberger asked the witness the following 
question: 

“Did Mrs. Phans ever say anything in regard to what disposition 
would be made of her property after her death?” 


18 C. H. EVANS VS. MARGARET M. NEUMANN ET AL. 

To the foregoing question the defendant The Washington Loan 
and Trust Company, by its attorney, objected, which objection was 
sustained by the Court, to which action of the Court, the plaintiff 
by his attorney, then and there duly noted an exception. 

Q. Did Mrs. Evans ever say anything in regard to the existence 
of any contract or agreement? 

Mr. Quinn: The same objection. 

The Court: Well, I should think it would be well for counsel to 
make an offer, (Counsel should write it out, if necessary), as to what 
he expects the witness to say in answer to a question. 1 am afraid I 
cannot save his rights unless he does, because these questions are so 
general 1 am afraid the Court even overruling them would not 
afford any exception that would be worth anything. Counsel must 
know what this witness is prepared to testify to. It is easy 
27 enough to reduce that to writing and let the Court see what 
it is. Then I shall know what 1 am passing upon. 

Mr. Koenigsberger: 1 think that I can make a statement with¬ 
out informing the witness, that it is this contract which your Honor 
has read, and which is at least a trifle ambiguous. When a contract 
is ambiguous, contemporaneous or subsequent declarations of the 
parties as to what they meant by it are admissible to clear up the 
ambiguities. Now, what I expect this witness to say I shall not, of 
course, state orally in his presence; but the purpose of my question 
is as 1 have indicated. If Your Honor desires me to state what I 
expect the witness to say 1 will be very glad to do so. 

The Court: You had better write out what you understand the 

witness will say. 

(Thereupon Mr. Koenigsberger made a written statement and 
handed it to the Court.) 

The Court: Mr. Stenographer, you had better write that down just 
as it is written there. 

(The written statement of Mr. Koenigsberger reads as follows: 

‘T expect and offer to prove by the witness that Ellen Allen Evans 
stated that Charles H. Evans was provided for, and would come into 
all of her property upon her death”.) 

Mr. Peter: There are several objections, but the one that seems to 
me clearly fatal is that it is an effort to prove what is forbidden by 
the statute of frauds. The only relevancy at all would be an oral 
promise on her part; and our statute still prevents oral proof on that 
subject. If it related to consideration it would perhaps not be sub¬ 
ject to that objection, but there would be other objections still. 
Although a contract which is on its face good, when you come to 
apply it to its subject matter, may be explained, by some of the 
parties, in connection with the way some of the parties have acted 
and treated it, yet I know of no authority which permits a contract 
indefinite on its face, incapable of beng understood on its 
28 face, to be aided by parol evidence. 
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Mr. Quinm There is another objection, if your Honoif 
please, the offer of proof as made there, the statement might mean 
a number of things, and yet have no reference to the contract which 
is sued upon. It may refer to a will which was in existence probably 
at that time and which the decedent may have destroyed afterwards. 
There is nothing in that offer of proof to indicate that the decedent, 
if she made any declaration, referred to this contract here in con¬ 
troversy. 

The court thereupon excluded the offer, to which action of the 
Court, the plaintiff, by his attorney, then and there duly noted an 
exception; 

The witness continued : 

As near as I can get it I left 1136 6th Street about three months 
before the death of Mrs. Evans; 

And thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness Mrs. Blanche Parker, who, being 
first duly sworn according to law, gave testimony on direct ex¬ 
amination in substance as follows: 

Q. Did you know Ellen Allen Evans? A. Yes, I met her two 
years ago. 

I know Mr. Evans; 1 was in the house 1136 6th Street when I 
visited there two years ago; my uncle and his wife lived in that 
house together ; the apparent relationship existing between them was 
that of man and wife; I met her for the first time at the end of 1918; 
I stayed there one month; I never saw her any more; she died a short 
time after I went home: I should judge she was critically ill about 
two weeks before she died; 

Thereupon the plaintiff, by his attorney, asked the following 
ciuestion: 

“Did she while she was critically ill make any statement in regard 
to the disposition of her property, or provision made for her husband, 
the plaintiff herein ?” 

Messrs. Quinn and Peter objected, which objection was sustained 
by the Court.. 

29 Mr. Koensberger: I offer testimony tending to prove that 

Mrs. Evans made a statement that Mr. Evans need not worry, 
that she had everything fixed for him so that he would get every¬ 
thing. 

The foregoing offer was objected to by the defendants, and ex¬ 
cluded by the Court, to which action of the Court, the plaintiff, by 
his attorney then and there duly noted an exception. 

Thereupon the plaintiff, by his attorney, offered in evidence the 
original will of Ellen Allen Evans, bearing date the 2nd day of 
August, 1918, by which she bequeathed her piano to her son John 
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Mannix, her household furniture, jewelry and personal effects to 
the defendant Margaret Mannix Neumann, and the residue to 
the Washington Loan and Trust Company in trust for the benefit of 
the infant defendants, her grandchildren. 

And next thereupon the plaintiff, by his attorney, offered in evid¬ 
ence the records of the Probate Court, showing the admission 
30 of that will to probate, and the granting of letters testa¬ 
mentary thereon to the defendant The Washington Loan and 
Trust Company; and next thereupon the plaintiff, by his attorney, 
offered in evidence the inventory of appraised personal estate filed 
in the Probate Court, signed by the Vice-President of the Trust Com¬ 
pany, showing personal estate of a total value of $721.90, and the 
inventory of money and debts, including money received from The 
Washington Loan and Trust Company, as collector, amounting to 
$2,471.91. 

And next thereupon the defendants admitted that Mrs. Evans 
owned certain real estate at the time of her death; and thereupon 
the plaintiff rested; 

Mr. Quinn: If Your Honor please, I suppose at this time we will 
make a motion to dismiss the bill of complaint. 

The foregoing is the substance of all of the testimony offered at 
the trial of the case. 

Be it further remembered that all of the exceptions set out in the 
foregoing were severally made an dentered at the time they severally 
purport to have been made and entered; and the plaintiff prays the 
court, to sign and seal this, the plaintiff’s statement of evidence and 
bill of exceptions, and the same is accordingly done, now for then, 
this 29th day of March 1921. 

WENDELL P. STAFFORD, [seal.] 

(Here follows reproduction of Plaintiff’s Exhibit 1, marked page 31.) 

32 [Endorsed:] Equity, No. 36487. Charles H. Evans vs. 

Margaret M. Neumann et al. Statement of evidence. Sub¬ 
mitted 3-7-21. Morgan H. Beach, elk. by R. P. Belew, asst. elk. 
Due May 14. Filed March 29. Law offices of King, Simon, 
Young & Koenigsberger, Woodward Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3646. Charles H. Evans, appellant, vs. Margaret Mannix Neumann 
et al. Court of Appeals, District of Columbia. Filed May 13, 1921. 
Henry W. Hodges, clerk. 
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